STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOOL BOARD,

Petiti oner,

ERI C COOPER

)
)
|
VS. ) Case No. 06-3043
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing in
Mam , Florida, on Novenber 9, 2006.

APPEARANCES

For Petitioner: Ana |. Segura, Esquire
M am - Dade County School Board.
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Robert W Holland, Esquire
5955 Northeast Fourth Court
Mam , Florida 33137

STATEMENT OF THE | SSUE

The issue is whether Petitioner may term nate Respondent's
enpl oynent for just cause.

PRELI M NARY STATEMENT

By Petitioner's Notice of Specific Charges filed

Sept enber 20, 2006, Petitioner alleged that it originally



enpl oyed Respondent in August 1986 as a school nonitor.
Petitioner allegedly enployed Respondent, in May 1988, as a
trades hel per and, in January 1996, as a j ourneyperson.

Petitioner alleged that, while enployed as a journeyperson,
Respondent has engaged in rude and unseem y conduct,
denonstrated a | ack of respect for supervisory authority, and
failed to conply with Petitioner's rules. The Notice of
Speci fic Charges describes nunerous incidents, for which
Petitioner produced no adm ssi bl e evidence.

However, Petitioner produced evidence of two incidents
alleged in the Notice of Specific Charges. On May 12, 2005,
Respondent, reporting for a work assignnment at Dario Mddle
Communi ty School, allegedly entered the school w thout
di spl ayi ng his enpl oyee identification badge. Wen asked who he
was, Respondent allegedly replied in a | oud voice that no one
had asked himto identify hinself in the past. Edward R Smth,
principal of the school, allegedly overheard the conversation
and asked Respondent to identify hinmself. Respondent allegedly
replied that his identification badge was in the "damm truck."
Wiile M. Smith allegedly escorted Respondent to his truck,
Respondent continued a cel |l phone conversati on during which he
was yelling and uttering profanity. Following this incident,
M. Smith allegedly requested that Petitioner not reassign

Respondent to his school.



The second all eged incident as to which Petitioner produced
evi dence took place on Septenber 7, 2005. Respondent, reporting
for a work assignnent at Everglades K-8 Center, allegedly becane
irate and refused to signin as a "visitor" at the request of
the school security nonitor. Dr. Doyl ene Tarver, principal of
the school, allegedly told Respondent to sign in or |eave the
school grounds, and Respondent allegedly replied by asking if
she had purchased her degree. Follow ng the incident,

Dr. Tarver allegedly requested that Petitioner not reassign
Respondent to her school.

The Notice of Specific Charges alleges Petitioner has just
cause to term nate Respondent's enpl oynent because he has is
guilty of a lack of respect for an enployee's supervisor, in
violation of Article IV of the applicable |abor contract; gross
i nsubordination or willful neglect of duty, in violation of
Fl ori da Adm nistrative Code Rule 6B-4.009; unseemy conduct and
t he use of abusive or profane | anguage, in violation of Schoo
Board Rul e 6Gx13-4A-1.21; and deficient performance or
nonper formance of job duties, in violation of Article IV of the
applicable | abor contract.

At the hearing, Petitioner called six w tnesses and of fered
into evidence 32 exhibits: Petitioner Exhibits 1-5 and 7- 33.
Respondent called three witnesses and offered into evidence one

exhibit: Respondent Exhibit 1. Al exhibits were admtted



except Petitioner Exhibits 1-2, 5, 7-10, 13, 15, and 19.
Petitioner Exhibits 3-4, 11-12, and 20 were adm tted, but not
for the truth of their contents.

The court reporter filed the transcript on January 22,
2007. Wth the perm ssion of the Adm nistrative Law Judge,
Petitioner filed the transcripts of two depositions on
January 29, 2007. Following two extensions for filing proposed
recommended orders, the parties filed their Proposed Recommended
Orders by February 19, 2007.

FI NDI NGS OF FACT

1. Respondent is a journeyman mason enpl oyed by Petitioner.
The school district is divided into | arge regions, and Respondent
I's one of only two masons avail able to schools |located within the
region to which he has been assigned. As a nmason, Respondent
perforns his work exclusively at school sites, rather than at a
centralized shop.

2. In May 2005, Edward Smith, then the principal of the
Dario M ddle Community School, was in his office and overheard
Respondent involved in a |oud verbal exchange. School clerica
staff had appropriately asked Respondent to present an enpl oyee
i dentification badge prior to engaging in work within the school.
Respondent was in the office area preparing to perform sone
masonry work, but, at the nonent of the request, was shouting into

his cell phone at a representative of a | ender with whom he was



conducti ng personal business. Respondent becane angry at school
staff, when they persisted in asking that he present

i dentification despite his attenpt to wave them away. C aim ng
that he was concerned that he would | ose reception and, thus, the
call, Respondent did not want to interrupt his cell phone
conversation to deal with the request to present identification.
When staff continued to demand identification, Respondent's anger
spilled over toward school staff.

3. M. Smth approached Respondent and denmanded to see his
identification. Instead of responding to M. Smth's demand,
Respondent first uttered several profanities, including "shit" and
"fuck," to the lender's representative. After uttering these
profanities, Respondent turned his attention to M. Smth and told
himthat his identification was in his truck.

4. M. Smth then escorted Respondent to his truck so he
coul d produce his badge. During this tinme, Respondent continued
his cel |l phone conversation, |loudly and crudely denouncing the
person with whom he was speaki ng. Respondent produced his school
identification in the truck.

5. Shocked at this unprecedented rudeness by a school
district enployee, M. Smth immedi ately contacted Respondent's
supervi sor and told himthat he never wanted Respondent on his
canpus again, even if it nmeant that sonething broken remai ned

br oken.



6. Respondent's supervisor inforned Respondent that this
type of behavi or was unacceptable. On May 26, 2005, Respondent
received a reprimand for his behavior at Dario M ddle Comunity
School. The reprimand ordered Respondent, anong other things, to
"[f]lollow all procedures and conduct yourself in a professional
manner at all facilities at all tinmes" and "[w] ear your badge at
all tinmes, sign in and out at the main office at each schoo
assigned as indicated in your enployee handbook . . ., and not
engage in any inappropriate contact wwth students and staff.”

7. I n Septenber 2005, Dr. Doyl ene Tarver, the principal of
Ever gl ades K-8 Center, overheard from her office Respondent
yelling and scream ng at her staff. Dr. Tarver left her office
and found Respondent angrily confronting the security guard, who
was insisting, in accordance with school rules, that Respondent
sign in as a visitor. This disruption took place in the presence
of after-care parents at the school to pick up their children.

8. Dr. Tarver approached Respondent, who demanded to know
who she was. After she identified herself as "Dr. Tarver,"
Respondent asked if she had been one of the school personnel
recently identified in the nedia as having purchased her degree.
Dr. Tarver was understandably offended at this inpertinence and
demanded that Respondent sign in. He did so and proceeded to

report to his work site at the school



9. As had M. Smith four nonths earlier, Dr. Tarver
contacted Respondent's supervisor and requested that he not assign
Respondent to her school again. Like M. Smth, she had never
encount ered such behavior froma school district enployee.

10. Following a conference for the record on February 13,
2006, Robert Brown, the Admi nistrative Director of Miintenance
Oper ati ons recommended that the School Board term nate
Respondent's enpl oynent. On August 2, 2006, the School Board
suspended Respondent and initiated proceedings to termnate his
enpl oynent .

11. Respondent's behavi or disrupted the business of the
school in two respects. First, as the behavior transpired, school
staff and parents were distracted fromtheir business at the
school , but, each time, the behavior was worse than a nere
di straction. Each of these incidents--separated by only four
nont hs- -conmbi ned a breach of security with a nmenaci ng displ ay of
aggressi ve behavior. After failing to conformto sinple security
procedures, Respondent did not imedi ately conply, but instead
became confrontational, so as to suggest to school staff that the
security breach was escal ati ng.

12. Second, both principals found it necessary to ensure
t hat Respondent never perpetrate another disruption at their
school s, so they reasonably denmanded that Respondent's supervi sor

never reassign Respondent to their schools. The supervisor agreed



to do so, but this left two schools in the region w thout a nason
anytinme that the other mason was unavail abl e due to anot her
assi gnnent, vacation, or illness. Msonry work sonetines
constitutes energency repairs and any delay in performng the work
coul d perpetuate a dangerous condition. Also, sone nmasonry work
Is a two-person job, and, for such jobs at the two affected
school s, Petitioner would have to find a mason from anot her region
and assign himor her out-of-region.

13. For these reasons, Respondent's actions constituted
willful neglect of duty, unseemly and abusi ve conduct, and gross
I nsubordi nation. Twi ce in four nonths, Respondent ignored sinple
security procedures at schools to which he had been assigned to
work. Twice in four nonths, Respondent refused to conply with
t hese procedures when asked to do so by school staff and instead
angrily confronted these school enployees. Instead of getting to
work at the school sites to which he had been assi gned, Respondent
di srupted the schools and presented hinself as a risk to the
security of the students, staff, and parents at both sites.
Respondent's confrontation with the two principals, who were
trying to restore order and ensure conpliance with school security
rul es, was gross insubordination, as was his failure to conply
with the sinple, sensible directives in the reprinmnd that
followed the first incident. Additionally, the inability of

Petitioner to assign Respondent to two schools within his region



i npeded his effectiveness as an enpl oyee and neant that the
performance of his duties would be deficient, at least in this
regard.

14. The coll ective bargaining agreenent between Petitioner
and the Dade County School Mai ntenance Enpl oyee Committee in
effect at the tinme of these events was the 2002-06 contract. This
contract did not require progressive discipline, but Article IV of
the contract authorized Petitioner to term nate enpl oyees for
"just cause." Article X, Section 1.a of the contract provides
for discipline due to the violation of Respondent’'s rul es.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. 88 120.569 and 120.57(1), Fla. Stat.
(2006) .

16. As an enployee within the maintenance departnent,
Respondent is an "educational support enployee,” pursuant to
Section 1012.40(1)(a), Florida Statutes. As such, he may be
term nated by the School Board for reasons stated in the
col l ective bargai ning agreenent.

17. Respondent's Rule 6GX13-4A-1.21(1) provides:

Al'l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected

to conduct thensel ves, both in their
enpl oynment and in the comunity, in a manner



that will reflect credit upon thensel ves and
t he school system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the workplace is
expressly prohibited.

18. Respondent's Rule 6GX13-4A-1.213(111) requires that

Respondent' s enpl oyees denonstrate respect for all persons. Mire

specifically, in Jacker v. School Board of Dade County, Florida,

426 So. 2d 1149 (Fla. 3d DCA 1983) (per curian), the court held
that Petitioner, which was authorized to discipline an enpl oyee
for "proper cause," could discipline an enployee for failing to
respect his enployer, even if this requirenment were absent from
the applicable contract or rule.

19. Petitioner nust prove the nmaterial allegations by a

preponderance of the evidence. Dileo v. School Board of Dade

County, 569 So. 2d 883 (Fla. 3d DCA 1990).
20. Petitioner has proved just cause for the term nation of
Respondent ' s enpl oynent .

RECOVIVENDATI ON

It is
RECOMMENDED t hat The School Board of M am - Dade County,

Florida enter a final order term nating Respondent's enpl oynent.
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DONE AND ENTERED this 2nd day of April, 2007, in Tall ahassee,

Leon County, Florida.

=

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Administrative Hearings
this 2nd day of April, 2007.

COPI ES FURNI SHED

Dr. Rudol ph F. Crew

Superi nt endent

M am - Dade County School Board

1450 Nort heast Second Avenue, No. 912
Mam , Florida 33132-1394

Honor abl e Jeani ne Bl onberg

I nt eri m Conm ssi oner of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, General Counsel
Depart ment of Education

Turlington Building, Suite 1244
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
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Ana |. Segura, Esquire

School Board of M am -Dade County

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Robert Hol | and, Esquire

Law O fices of Robert W Holl and
5955 Nort heast Fourth Court

Manm , Florida 33137

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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